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QUESTION PRESENTED

In a proceeding to liquidate a failed broker-dealer
under the Securities Investor Protection Act of 1970
(SIPA), 15 U.S.C. 78aaa et seq., a brokerage customer’s
“net equity” both determines the customer’s pro rata
share of the remaining customer property to be distrib-
uted from the insolvent broker-dealer’s assets, and af-
fects whether the customer will receive a payment from
the customer protection fund maintained by the Securi-
ties Investor Protection Corporation. SIPA defines “net
equity” as “the dollar amount of the account or accounts
of a customer, to be determined by * * * calculating
the sum which would have been owed by the debtor to
such customer if the debtor had liquidated, by sale or
purchase on the filing date, all securities positions of
such customer.” 15 U.S.C. 78[ll(11). The liquidation
trustee’s duty is to “discharge * * * net equity claims
based upon[] securities or cash * * * insofar as such
obligations are ascertainable from the books and records
of the debtor or are otherwise established to the satis-
faction of the trustee.” 15 U.S.C. 78fff-2(b). The ques-
tion presented is as follows:

Whether a customer’s “net equity” in a SIPA liquida-
tion of a failed broker-dealer involved in a fraudulent
trading scheme may be determined from the customer’s
actual cash deposits into and withdrawals from his ac-
count, when those are the only “ascertainable” transac-
tions that occurred, or whether the customer’s “net eq-
uity” must instead be determined on the basis of ficti-
tious securities transactions that the perpetrator of the
fraud arbitrarily and inequitably assigned to various
customer accounts.
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OPINIONS BELOW

The opinion of the court of appeals (Pet. App. la-
25a)" is reported at 654 F.3d 229. The opinion of the
bankruptey court (Pet. App. 36a-75a) is reported at
424 B.R. 122.

JURISDICTION

The judgment of the court of appeals was entered on
August 16, 2011. A petition for rehearing was denied on
November 8, 2011 (Pet. App. 108a). The petitions for
writs of certiorari were filed on February 3, 2012 (Nos.
11-968 and 11-969) and February 6, 2012 (No. 11-986).
The jurisdiction of this Court is invoked under 28 U.S.C.
1254(1).

STATEMENT

1. Inresponse to a large number of brokerage-firm
insolvencies, Congress enacted the Securities Investor
Protection Act of 1970 (SIPA or Act), 15 U.S.C. 78aaa et
seq., to “restore investor confidence in the capital mar-
kets, and upgrade the financial responsibility require-
ments for registered brokers and dealers.” Securities
Inv. Prot. Corp. v. Barbour, 421 U.S. 412, 415 (1975). In
particular, Congress sought to “provide investors pro-
tection against losses caused by the insolvency of their
broker-dealer.” H.R. Rep. No. 1613, 91st Cong., 2d
Sess. 2 (1970); see SEC v. S.J. Salmon & Co., 375 F.
Supp. 867, 871 (S.D.N.Y. 1974) (“[SIPA] was designed to
facilitate the return of the property of customers of in-
solvent brokerage firms or, where this cannot be done,
to reimburse such customers if their property has been
lost or misappropriated.”). To that end, the Act estab-

! Unless otherwise noted, all references to “Pet. App.” are to the
appendix to the petition for a writ of certiorari in No. 11-968.
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lished the Securities Investor Protection Corporation
(SIPC), a nonprofit membership corporation to which
most registered brokers and dealers are required to
belong. 15 U.S.C. 78cce. SIPC is required to maintain
a fund for customer protection funded by assessments
on SIPC members. 15 U.S.C. 78ddd(e), 78fff-3(a).

The Act establishes procedures for liquidating failed
broker-dealers under the supervision of a trustee in a
manner intended “to distribute customer property and
(in advance thereof or concurrently therewith) otherwise
satisfy net equity claims of customers.” 15 U.S.C.
78fff(a)(1)(B).* In a liquidation, a fund of “customer
property” is established for priority distribution among
customers of the failed broker-dealer. 15 U.S.C.
78fff-2(c)(1). The term “customer property” is defined
as “cash and securities * * * at any time received, ac-
quired, or held by or for the account of a debtor from or
for the securities accounts of a customer, and the pro-
ceeds of any such property transferred by the debtor,
including property unlawfully converted.” 15 U.S.C.
7811l(4). If the customer property fund is too small to
satisfy every customer’s “net equity” claim, customers
share ratably in the fund to the extent of an individual
customer’s “net equity.” See 15 U.S.C. 78fff-2(c)(1)(B),

? SIPA authorizes the Securities and Exchange Commission (SEC)
to enter its appearance and participate as a party in “any proceeding
under [SIPA].” 15 U.S.C. 78eee(c). The SEC filed briefs in this case in
the bankruptey court and in the court of appeals, and its brief to the
Second Circuit noted the SEC’s statutory authority to appear and
participate as a party. See SEC C.A. Br. 1 n.1. Although the court of
appeals’ opinion characterizes the SEC as an amicus curiae, see 11-986
Pet. App. 4a, the SEC has since made clear its election under 15 U.S.C.
T8eee(c) to participate as a party in this Court, first by filing a waiver
of its right to respond to the certiorari petitions, and now by filing this
brief in response to the Court’s request.
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78fff-3(a). In addition, SIPC is required to advance
money from the SIPC fund to the SIPA trustee to sat-
isfy each eligible customer’s “net equity” claim up to
$500,000 per customer for claims for securities and
$100,000 (since increased to $250,000) for claims for
cash. See 15 U.S.C. 78fff-3(a) and (d).

The Act defines “net equity” as “the dollar amount of
the account or accounts of a customer, to be determined
by * * * calculating the sum which would have been
owed by the debtor to such customer if the debtor had
liquidated, by sale or purchase on the filing date, all se-
curities positions of such customer.” 15 U.S.C. 781lI(11).
The trustee is required to “discharge * * * all obliga-
tions of the debtor to a customer relating to, or net eq-
uity claims based upon, securities or cash * * * insofar
as such obligations are ascertainable from the books and
records of the debtor or are otherwise established to the
satisfaction of the trustee.” 15 U.S.C. 78fff-2(b).

2. Bernard L. Madoff Investment Securities LLC
(BLMIS) was a securities broker-dealer registered with
the Securities and Exchange Commission (SEC) and a
member of SIPC. Pet. App. 6a n.4. The firm’s principal,
Bernard L. Madoff, operated BLMIS as a Ponzi scheme.
Id. at 4a.> The customers of BLMIS deposited with the
firm money that Madoff told them would be invested in
securities pursuant to what he called a “split-strike con-
version strategy.” Id. at 3a. This strategy supposedly

* See Cunningham v. Brown, 265 U.S. 1,7, 8 (1924) (describing the
“remarkable criminal financial career of Charles Ponzi,” who induced
investors with the promise of exorbitant returns and paid those returns
with new investor funds; “He was always insolvent and became daily
more 80, the more his business succeeded. He made no investments of
any kind, so that all the money he had at any time was solely the result
of loans by his dupes.”).
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involved purchasing a basket of stocks listed on the
Standard & Poor’s 100 Index and hedging through the
use of options. Ibid.

BLMIS customers received confirmations “docu-
ment[ing]” securities transactions implementing this
strategy, as well as monthly statements listing the secu-
rities positions “held” for the customers’ accounts, but
the money the customers deposited was never actually
invested in securities for their accounts. Rather, Madoff
used customer funds for his own purposes and to pay
other investors’ requests for distributions of purported
profits. Thus, the “profits” withdrawn from customers’
BLMIS accounts were, in fact, other BLMIS customers’
initial investments. See Pet. App. 3a-5a.

Purported increases in the value of customers’
BLMIS accounts, moreover, were entirely fictitious. To
produce consistently positive returns, Madoff fabricated
the trading information shown on customer confirma-
tions and monthly statements by selecting prices after
the fact from trading data. Such consistent returns over
an extended period could not have been achieved
through actual trading in the securities markets. In-
deed, in many instances, the transactions listed on a cus-
tomer’s account statement were purportedly effectuated
at prices that were outside of the exchange’s price range
for the security in question on the date on which the
transaction purportedly occurred. Customer funds were
never exposed to the uncertainties of price fluctuation.
See Pet. App. 3a-5a.

Thus, the account statements of BLMIS customers
did not reflect actual trading on the securities markets,
or even a trading strategy that could feasibly have been
implemented. Nor did Madoff assign investors consis-
tent rates of return. Although all BLMIS customers
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were told that they had earned positive annual returns,
Madoff arbitrarily assigned different rates to different
customers. The only verifiable transactions for BLMIS
customers therefore were their cash deposits into, and
cash withdrawals out of, their BLMIS accounts. See
Pet. App. 4a-5a.

The scheme collapsed in December 2008, when
Madoff was unable to take in enough new investor funds
to cover customer withdrawals. Pet. App. 5a.

3. On December 11, 2008, the SEC filed a civil en-
forcement action against Madoff, alleging that he had
violated antifraud and other provisions of the federal
securities laws. Complaint, SEC v. Madoff, 08-cv-10791
Docket entry No. 1 (S.D.N.Y.). Madoff was also ar-
rested that day, and in subsequent criminal proceedings,
he pleaded guilty to an 11-count criminal information
charging him with securities fraud, wire fraud, money
laundering, perjury, and related offenses. Criminal In-
formation, United States v. Madoff, 09-cr-213 Docket
entry No. 38 (S.D.N.Y. Mar. 10, 2009). Madoff was sen-
tenced to 150 years of imprisonment. Judgment, United
States v. Madoff, 09-cr-213 Docket entry No. 100
(S.D.N.Y. June 29, 2009).

On December 15, 2008, respondent SIPC applied to
the United States District Court for the Southern Dis-
trict of New York for a decree that the customers of
BLMIS were in need of the protections afforded by
SIPA. SECv. Madoff, 08-cv-10791 Docket entry No. 5;
see 15 U.S.C. 78eee(a)(3)(A). The district court granted
SIPC’s application, appointed respondent Irving H.
Picard as Trustee, and removed the liquidation proceed-
ing to bankruptcy court. SEC v. Madoff, 08-cv-10791
Docket entry No. 4 (S.D.N.Y. Dec. 15, 2008); see
15 U.S.C. 78eee(a)(3)(A) and (b).
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The Trustee determined that, under SIPA, each cus-
tomer’s “net equity” was equal to the money the cus-
tomer had deposited with BLMIS less any withdrawals
the customer had made. Pet. App. 7a. The parties and
the courts below have referred to that approach as the
Net Investment Method. Ibid. Petitioners and certain
other BLMIS customers challenged the Trustee’s deter-
minations, arguing that their “net equity” should be de-
termined based upon the securities positions shown on
the last account statements they had received from
BLMIS before it failed, an approach the parties and
courts below have referred to as the Last Statement
Method. Id. at 8a. The bankruptcy court held that, un-
der the circumstances of this case, the Net Investment
Method was the only method consistent with SIPA. Id.
at 36a-7bHa.

4. The court of appeals affirmed. Pet. App. 1a-25a.
As relevant here, the court held that SIPA’s text and
purpose supported the Trustee’s use of the Net Invest-
ment Method in liquidating BLMIS following the partic-
ular fraudulent scheme involved in this case. Id. at 14a-
25a. The court observed that the Act “does not define
‘net equity’ by reference to a customer’s last account
statement,” nor does it “say specifically how ‘net equity’
should be calculated” when “a dishonest broker failed to
place a customer’s funds into the security market.” Id.
at 16a.

Accordingly, the court of appeals construed the term
“net equity” “in context with and by reference to the
whole statutory scheme.” Pet. App. 16a (citation omit-
ted). In particular, the court found it necessary to read
the definition of “net equity” in 15 U.S.C. 78[li(11) in
tandem with 15 U.S.C. 78fff-2(b), which directs the
trustee to satisfy the debtor’s “obligations * * * to a
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customer relating to, or net equity claims based upon

. securities . . . insofar as such obligations are as-
certainable from the books and records of the debtor or
are otherwise established to the satisfaction of the
trustee.” Pet. App. 15a. “Ascertaining the proper mea-
sure of ‘net equity’ in a given case is for the ultimate
purpose of issuing payments to customers,” the court
reasoned, “so, the ability to deduce payment amounts (to
the satisfaction of the trustee) will bear upon the method
selected for calculating ‘net equity.”” Id. at 18a.

The court of appeals held that calculating BLMIS
customers’ net equity using the Net Investment Method
was necessary because that method relied “solely on
unmanipulated withdrawals and deposits” that “can be
confirmed by the debtor’s books and records.” Pet. App.
17a-18a (citation omitted). The court expressed concern
that using the Last Statement Method instead would
give effect to Madoff’s arbitrary and unequal assign-
ment of customer profit, with “[t]he inequitable conse-
quence * * * that those who had already withdrawn
cash deriving from imaginary profits in excess of their
initial investment would derive additional benefit at the
expense of those customers who had not withdrawn
funds.” Id. at 17a. The court emphasized the limited
reach of its holding, noting that it was “[t]he extraordi-
nary facts of this case [that] make the Net Investment
Method appropriate,” while “in more conventional
[SIPA liquidation] cases,” relying on customer account
statements “will likely be the most appropriate means of
calculating ‘net equity.”” Id. at 18a.

The court of appeals further explained that, “[ulnder
the circumstances of this case, the limitation on [petition-
ers’] recovery imposed by the Net Investment Method
is consistent with the purpose and design of STPA.” Pet.
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App. 18a. The court emphasized that “SIPA is intended
to expedite the return of customer property,” as that
phrase is defined in 15 U.S.C. 78[li(4). Pet. App. 20a-
21a. “Here,” the court explained, “notwithstanding the
BLMIS customer statements, there were no securities
purchased and there were no proceeds from the money
entrusted to Madoff for the purpose of making invest-
ments.” Id. at 21a.

ARGUMENT

Petitioners contend that, under the circumstances of
this case, SIPA required the Trustee to apply the Last
Statement Method in determining their “net equity.”
The court of appeals’ decision sustaining the Trustee’s
use of the Net Investment Method is correct, and it does
not conflict with any decision of this Court or of another
court of appeals. Further review is not warranted.

1. a. The court of appeals’ decision is correct. The
court recognized that using the Last Statement Method
to determine customers’ “net equity” would treat fic-
tional profits and securities transactions—all of which
were invented and many of which could not possibly
have occurred at the prices Madoff claimed—as if they
were real. Under those circumstances, the only claims
for “net equity” that are “ascertainable from the books
and records of the debtor or are otherwise established
to the satisfaction of the trustee,” 15 U.S.C. 78fff-2(b),
are customers’ cash deposits into and withdrawals from
their BLMIS accounts. The Trustee’s Net Investment
Method correctly relies on those ascertainable transac-
tions and refuses to give effect to the transactions
Madoff invented to perpetuate his fraud.

b. Petitioners’ contrary arguments are unpersua-
sive. Petitioners contend (11-968 Pet. 13-14, 11-969 Pet.
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9-10, 11-986 Pet. 17-18) that the court of appeals failed
to apply SIPA’s definition of “net equity.” The statutory
formula for computing a customer’s “net equity” re-
quires a determination of, inter alia, “the sum which
would have been owed by the debtor to such customer if
the debtor had liquidated, by sale or purchase on the
filing date[,] * * * all securities positions of such cus-
tomer.” 15 U.S.C. 78llI(11)(A); see 11-968 Pet. 13. As
the court of appeals recognized, however, the Act “does
not define ‘net equity’ by reference to a customer’s last
account statement,” Pet. App. 16a, and “[d]iffering fact
patterns will inevitably call for differing approaches to
ascertaining the fairest method for approximating ‘net
equity,”” id. at 11a. In particular, the statutory directive
to determine the sum that would have been owed if a cus-
tomer’s “securities positions” had been “liquidated”
(15 U.S.C. 781lI(11)(A)) provides no clear guidance for a
case like this one, where “a dishonest broker” (Pet. App.
16a) falsely informed customers that they had acquired
securities positions that did not in fact exist and could
not have been obtained through real-world trading. The
need for varying approaches to determining “net equity”
also results from the fact that the particular circum-
stances of a given broker-dealer’s failure will affect what
“obligations are ascertainable from the books and re-
cords of the debtor.” 15 U.S.C. T8fff-2(b).

Petitioners contend that Congress intended for
SIPA’s protections to apply “even if * * * securities
were never purchased.” 11-969 Pet. 4, 9-11; see 11-968
Pet. 14. That is true to an extent. If a customer depos-
its cash with a broker for the purpose of purchasing
specified securities, and the broker reports that the
trades have been made but in fact fails to execute them,
the customer’s “net equity” is typically calculated by
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reference to the value that the securities would ulti-
mately have had if the trades had been made. See, e.g.,
In re New Times Sec. Servs., Inc., 371 F.3d 68, 74 (2d
Cir. 2004) (New Times I). In that context, use of the
Last Statement Method is justified because that method
provides an accurate means of determining the amount
of money that liquidation of the customer’s account
would have produced if the broker had performed his
duties in an appropriate manner.

Here, by contrast, Madoff did not simply fail to exe-
cute trades that his customers had directed him to
make. Rather, his customers’ account statements re-
flected fictional transactions executed at prices selected
after the fact to produce predetermined rates of return.
Moreover, those transactions were themselves predi-
cated on the reinvestment of fictional profits, and many
of the trades could not have been executed at the prices
reported to customers. Because the purported profits
reflected on petitioners’ account statements could not
have been achieved through any real-world trading
strategy, petitioners cannot reasonably contend that
they would have realized those profits if Madoff had ap-
propriately performed his duties. Indeed, Madoff’s
Ponzi scheme departed so substantially from legitimate
brokerage practices that it is essentially meaningless to
ask what returns the appropriate conduct of that scheme
would have produced.

Petitioners assert (11-968 Pet. 14) that the use of the
Net Investment Method upsets their “legitimate expec-
tations.” Whatever relevance petitioners’ expectations
may have in other contexts, they cannot substitute for
SIPA’s framework, under which customers’ “net equity”
determines the division of a limited fund of customer
property and entitlement to SIPA advances. Similarly,
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although customers may have relied on their BLMIS
account statements in organizing their affairs (11-968
Pet. 14, 11-969 Pet. 11), “it is clear that [SIPA] is not
designed to insure investors against all losses,” Pet.
App. 20a (emphasis omitted), let alone the failure to re-
alize profits that never could have existed.

Some petitioners imply (11-968 Pet. 16, 11-986 Pet.
11) that the correctness of the Trustee’s method of de-
termining “net equity” bears only on whether advances
should be made from the SIPC fund, and that inequities
in the distribution of customer property are irrelevant.
That argument reflects a misunderstanding of SIPA’s
operation. Under SIPA, “net equity” is always relevant
to the distribution of customer property in a broker-
dealer liquidation because a particular customer’s “net
equity” determines his pro rata share of customer prop-
erty. See 15 U.S.C. 78fff-2(c)(1)(B), 78fff-3(a). Only if
the customer property fund is insufficient to satisfy ev-
ery customer’s “net equity” claim at the time of distribu-
tion is SIPC required to advance money from the SIPC
fund to the SIPA trustee. See 15 U.S.C. 78fff-3(a).
When (as in this case) the customer fund is insufficient
to pay all customer claims, a particular customer’s “net
equity” is therefore used to determine both the cus-
tomer’s pro rata share of customer property and his en-
titlement to a SIPC advance. As the court of appeals
correctly recognized (Pet. App. 17a), using the Last
Statement Method here thus would have had the inequi-
table consequence of allowing investors who had with-
drawn more than they had deposited into Madoff’s
scheme to draw on customer property to the detriment
of those investors who had not withdrawn funds before
the scheme collapsed.



13

Petitioner Velvel argues that the court of appeals
should have rejected the Net Investment Method in
light of floor statements of Members of Congress “that
Congress wanted SIPA to protect investors, especially
small ones, and to build their confidence in markets.”
11-986 Pet. 15. The cited statements are unhelpful be-
cause they do not pertain to the specific issue in this
case. Cf. New Yorkv. FERC, 535 U.S. 1, 23 (2002) (not-
ing that “[w]hatever persuasive effect legislative history
may have in other contexts, * * * it is not particularly
helpful” if Congress did not contemplate the issue pre-
sented). The fact that Congress intended to protect in-
vestors does not mean that, as between two competing
formulae for computing “net equity,” a court should al-
ways choose the formula that will produce the higher
valuation. Cf. Rodriguez v. United States, 480 U.S. 522,
525-526 (1987) (per curiam) (explaining that “no legisla-
tion pursues its purposes at all costs,” and that “it frus-
trates rather than effectuates legislative intent simplis-
tically to assume that whatever furthers the statute’s
primary objective must be the law”). That is particu-
larly so in the SIPA context, where an increase in one
investor’s “net equity” reduces the pro rata shares of
customer property to which other investors will be enti-
tled.

2. The Second Circuit’s decision does not conflict
with any decision of this Court or of another court of
appeals.

a. No petitioner contends that the decision below
conflicts with a decision of another court of appeals. Use
of the Net Investment Method here is consistent with all
other reported decisions involving SIPA liquidations in
Ponzi-scheme cases. See New Times I, supra; In re
New Times Sec. Servs., Inc., 463 F.3d 125 (2d Cir. 2006)
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(New Times II); In re Old Naples Sec., Inc., 311 B.R.
607, 616-617 (M.D. Fla. 2002) (“[P]ermitting claimants
to recover not only their initial capital investment
but also the phony ‘interest’ payments they received
and rolled into another transaction is illogical.”); Securi-
ties Inv. Prot. Corp. v. C.J. Wright & Co., 162 B.R. 597,
609-610 (M.D. Fla. 1993) ([Cllaimants have a claim for
that which they entrusted to debtor as customer prop-
erty: the principal amount that was to be invested.”).
Indeed, the Government Accountability Office recently
reported, based on available records dating back to
1995, that the Net Investment Method has been used
to determine customers’ “net equity” in all SIPA liqui-
dations involving Ponzi schemes. See U.S. Gov’'t Ac-
countability Office, GAO-12-414, Securities Investor
Protection Corporation: Interim Report on the Madoff
Liquidation Proceeding 19 (Mar. 2012) (GAO Report),
http://www.gao.gov/assets/590/589087.pdf.

The Second Circuit’s prior decisions in the New
Times cases are particularly instructive. Those cases
involved a Ponzi scheme in which some customers were
solicited to invest in money market funds that existed,
while other customers were solicited to invest in a fund
that did not exist. None of the customers’ money was
ever invested; it was instead converted by the firm’s
principal. New Times 1,371 F.3d at 71-72.

The court of appeals in New Times I agreed with the
trustee’s decision (which, like the Trustee’s decision
here, both SIPC and the SEC supported) to use differ-
ent methods to determine “net equity” for those two
types of customers. In determining the “net equity” of
customers within the first category, the trustee used the
value of the real securities that should have been pur-
chased for their accounts, thus “mirror[ing] what would
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have happened had the given transaction been exe-
cuted.” New Times I, 371 F.3d at 74. By contrast, the
New Times trustee determined the “net equity” of cus-
tomers within the second class by reference to the cash
they had invested, less any cash they had withdrawn,
and did not include the fictitious “interest” shown on
their account statements. Ibid. The court in New Times
I endorsed that approach, explaining that “basing cus-
tomer recoveries on ‘fictitious amounts in the firm’s
books and records would allow customers to recover
arbitrary amounts that necessarily have no relation to
reality.”” Id. at 88 (quoting Br. for Amicus Curiae SEC).
In New Times I1, the court further explained that valu-
ing claims based on nonexistent securities would, in es-
sence, require the trustee to treat an imaginary trading
world as if it were real. 463 F.3d at 129-130.
Consistent with the approach upheld by the Second
Circuit in the New Times cases, the court below held
that “[i]Jt would * * * have been legal error for the
Trustee to discharge claims upon the false premise that
customers’ securities positions are what the account
statements purport them to be.” Pet. App. 24a (internal
quotation marks and citation omitted). The court cor-
rectly explained that, even though petitioners’ account
statements purported to reflect investments in real
stocks listed on the Standard & Poor’s 100 Index, peti-
tioners were “similarly situated” to the New Times in-
vestors who had invested in the nonexistent money mar-
ket fund. Id. at 23a. Unlike the New Times investors
who had been solicited to invest in actual mutual funds,
whose “net equity” was computed by reference to the
securities positions they would have acquired if their
broker had appropriately performed his duties, petition-
ers’ account statements referred to fictional purchases,



16

made with nonexistent profits, which could not feasibly
have been carried out through any real-world trading
strategy.

The New Times cases and the decision below thus
stand for the sound proposition that, although “net eq-
uity” under SIPA may sometimes be based on securities
transactions that the relevant broker-dealer could have
made but failed to execute, “net equity” cannot be based
on transactions that would have been infeasible. In the
New Times cases, various transactions reported on cus-
tomers’ account statements could not have occurred be-
cause the securities in question did not exist. Here, the
transactions reported on petitioners’ account statements
were infeasible because (1) the purported trades were
contrived after the fact by selecting prices from trading
data; (2) the profits purportedly used to buy securities
did not exist; and (3) in many instances, Madoff claimed
to have purchased securities outside the exchange’s
trading range for the security in question on the day in
question. Thus, although petitioners’ account state-
ments bore the names of actual securities, the securities
positions reflected on the statements could not have
been achieved through legitimate trading. The Trustee
“properly declined to calculate ‘net equity’ by reference
to impossible transactions.” Pet. App. 24a. If the
Trustee “had done otherwise,” the court of appeals rec-
ognized, “the whim of the defrauder would have con-
trolled the process that is supposed to unwind the
fraud.” Ibid.

b. Petitioners argue (11-968 Pet. 6-8, 14-15) that the
decision below conflicts with this Court’s statement in
Butner v. United States, 440 U.S. 48 (1979), that in the
Bankruptcy Act, “Congress has generally left the deter-
mination of property rights in the assets of a bankrupt’s
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estate to state law.” Id. at 54. Petitioners contend that,
under applicable state law, “a broker ‘owes’ its customer
the securities on the statements it has issued.” 11-968
Pet. 8. Petitioners further argue (1bid.) that SIPA’s def-
inition of “net equity”—which depends on the liquidation
value of securities positions “which would have been
owed by the debtor to such customer * * * on the fil-
ing date,” 15 U.S.C. 78[ll(11)—must be read in light of
that state-law requirement.

The court of appeals’ decision does not conflict with
Butner. The Court in Butner recognized that, in deter-
mining whether state law governs the determination of
property rights in a bankrupt debtor’s assets under a
particular federal insolvency statute, the relevant ques-
tion is whether “Congress has * * * chosen to exercise
its power to * * * defin[e a particular] interest * * *
in a bankrupt estate.” 440 U.S. at 54; see Barnhill v.
Johnson, 503 U.S. 393, 398 (1992) (noting that property
interests are defined by state law “[i]n the absence of
any controlling federal law”); American Sur. Co. v.
Sampsell, 327 U.S. 269, 272 (1946) (“[T]he extent to
which state law is to be * * * considered is in the last
analysis a matter of federal law.”). SIPA defines “net
equity” by reference to the amount that “liquidat[ion]”
of the customer’s “securities positions” would have pro-
duced. 15 U.S.C. 78lll(11). And, under SIPA, the
trustee must satisfy the debtor’s “obligations” relating
to claims for “net equity” only “insofar as such obliga-
tions are ascertainable from the books and records of
the debtor or are otherwise established to the satisfac-
tion of the trustee.” 15 U.S.C. 78fff-2(b). SIPA’s own
provisions therefore are controlling, whatever the extent
of the debtor’s obligations might be under applicable
state law.
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3. The question presented does not otherwise re-
quire this Court’s resolution. As the court of appeals
recognized in contrasting the “extraordinary facts of
this case” with “more conventional [SIPA liquidation]
cases,” Pet. App. 18a, cases with facts like those here
arise infrequently. In the past 18 years, there have been
only seven Ponzi-scheme SIPA liquidations. See GAO
Report 19. And even within that narrow set, the decision
below reflects the Second Circuit’s continuing recogni-
tion that the choice between the Net Investment Method
and the Last Statement Method turns on the details of
a particular fraudulent scheme. See Pet. App. 21a-25a.
Petitioners thus do not present an issue of recurring
significance warranting this Court’s review.*

* This Court should reject petitioner Velvel’s request (11-986 Pet. 3-
4, 8) to wade into a discovery dispute relating to the motives of the
Trustee in adopting the Net Investment Method. Subjective motives
(and thus the requested discovery) are irrelevant to the question of
statutory interpretation that the court of appeals decided.
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CONCLUSION
The petitions for writs of certiorari should be denied.
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